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1.1 Are there rules against age discrimination which hae constitutional
status? What do these rules say precisely, and halo they work at lower levels of

law making?

The Australian Constitution provides no expressiroplied protection against age
discrimination® Rather, the Constitution gives the Commonwealta fower to
legislate over discrimination, including age disunation, pursuant to the heads of

power in section 51 of the Constitution.

1.2. Which international agreements and conventions demlg with age

discrimination has your country ratified?

Australia has ratified or acceded to four interoadl instruments related to age

discrimination. They are:
* The International Covenant on Civil and PoliticabRts;
» The International Covenant on Economic, Social @attural Rights;

» The Convention on the Rights of the Child; and

! Leeth v The Commonwealth (1992) 174 CLR 455, Mason CJ, Dawson & McHugh JJ, 468.



* The International Labour Organisation’®iscrimination (Employment and

Occupation) Convention 1958.

1.3. What are the main sources of law against age disanination?

Age discrimination is covered by legislation in gvgurisdiction in Australia. At the
Federal level, the material Acts are trkplace Relations Act 1996nd theAge

Discrimination Act 2004The relevant State and Territory Acts are set nuhe table

below:
Jurisdiction Statute(s) Administering Tribunal
Body
New South Anti- Anti- Administrative
Wales Discrimination Discrimination Decisions
Act 197 Board of NSW Tribunal- Equal
Administrative Opportunity
Decisions Division
Tribunal  Act
1997
Victoria Equal Victorian Equal Victorian Civil
Opportunity Opportunity and
Act 1995 and Human Administrative
Rights Tribunal
Commission
Queensland Anti- Anti- Anti-
Discrimination Discrimination Discrimination
Act 1991 Commission Tribunal of
Queensland Queensland
South Australial Equal Equal Equal
Opportunity Opportunity Opportunity
Act 1984 Commission Tribunal
Western Equal Equal Equal
Australia Opportunity Opportunity Opportunity




Act 1984 Commission Tribunal
Tasmania Anti- Office of the Anti-
Discrimination Anti- Discrimination
Act 2007 Discrimination Tribunal
Commissioner
Australian Discrimination Human Rights Discrimination
Capital Act 1991 Commission Tribunal
Territory Human Rights
Commission
Act 2005
Northern Anti- Northern Northern
Territory Discrimination Territory Anti- Territory Anti-
Act 1992 Discrimination Discrimination
Commission Commission

1.4. Are collective agreements bound by these provisiofis

Yes.

1.5. Which groups are protected by these provisions, yoger employees,
older employees? Or, is it just forbidden to consier age as a decisive factor for

working conditions?

The Age Discrimination Agtlike State and Territory anti-discrimination Isigition,

employs a uniform blanket protection against agerdnination that purports to protect
both the young and the old, subject to statutorgepkons. However, in most
jurisdictions there are particular provisions t@tpct minimum wage entitlements for

young workers.
2. ‘Unlawful age discrimination’
2.1. Please specify the criteria for an ‘unlawful age dicrimination’

In all jurisdictions in Australia, discriminatioran be both direct and indirect.



Section 14 of the Commonwealth Act defines dirastriimination as where a person

(the discriminator):

a) Treats or proposes to treat another person (theiexgd person) less
favourably than, in circumstances that are the sanmse not materially different, the
discriminator would treat a person of a differegéaand

b) The discriminator does so because of:
- The age of the aggrieved person; or

- A characteristic that appertains generally to pessof the age of the aggrieved

person; or

- A characteristic that is generally imputed to passof the age of the aggrieved

persont

In order to establish less favourable treatmemethmust be an objective comparison

between the complainant and another employee.

The complainant must also establish a causal letwéen the employer’s decision and
the employee’s age. Under all State and Territawys| the employee’s age mustde
reason for the negative treatmértowever, under the Commonwealth Act, where a
person is treated in a particular way for two orrenoeasons, the Act imposes a
dominant reasortest for the purpose of indentifying age discriation. Section 16 of

the Commonwealth Act states:

“If an act is done for 2 or more reasons, then, foe purposes of this Act, the act is

taken to be done for the reason of the age of énggm only if:

(@) One of the reasons is the age of the person; and
(b) That reason is the dominant reason for the dointpefact.”
ZADAs 14

3 Anti-Discrimination Act 1977 (NSW) s. 49ZYA; Equal Opportunity Act 1995 (Vic) s. 8(2)(b); Anti-Discrimination
Act 1991 (Qld) s. 10(1); Equal Opportunity Act 1984 (WA) s. 66V(1)(c); Equal Opportunity Act 1984 s.
85A(c); Anti-Discrimination Act 1998 (TAS) s. 14(2); Discrimination Act 1991 (ACT) s. 8(1)(a); Anti-
Discrimination Act 1992 (NT) s. 20(2)(c).



Indirect discrimination concerns practices whicle &air in form and intention, but

discriminatory in impact and outcorfie.

Section 15 of the Commonwealtige Discrimination Act defines indirect

discrimination as one where the discriminator:
a) Imposes, or proposes to impose, a condition, reqent or practice; and

i.  The condition, requirement or practice is not reafte in the circumstances;

and

il. The condition, requirement or practice has, oikisly to have, the effect of

disadvantaging persons of the same age as thesagdperson.

b) For the purposes of paragraph 1(a), the burdermrafing that the condition,

requirement or practice is reasonable in the cistantes lies on the discriminafor.

State and Territory laws provide for indirect distnation in similar term§.

Condition or requirement

A condition or requirement as referred to in thgidkation covers any form of
qualification or pre-requisite,and may be explicit or implicit from the employer’
conduct® The complainant must then establish that he ocebi not comply with the

relevant requirement because of that person’s age.

Reasonableness

The Federal provision is similar to the indirecéatimination provisions in th&ex
Discrimination Act. However, unlike the Sex Discrimination Act,the Age

Discrimination Actdoes not contain any reference to the matters tdaken into

4 Secretary, Department of Foreign Affairs v Styles (1989) 23 FCR 251

> ADA s 15.

6 NSW s. 49ZYA(1)(b); VICs. 9; QLD s. 11; SA s. 85A1(b); WA s. 66V(3); TAS s. 15; ACT 8(1)(b); NT s. 20.
’ Australian Iron and Steel v Banovic (1989) 168 CLR 165 at 185 per Dawson J.

8 Waters v Public Transport Corporation (1991) 173 CLR 349 at 360



account when determining whether a condition, meoént or practice is
‘reasonable® ‘Reasonableness’ has been judicially considereal significant number
of indirect discrimination cases based on Bisability Discrimination Act® which

may prove relevant to the interpretation of s. A%He future"* Factors which have

been taken into account in determining reasonabgeimelude:

 The existence of alternative methods which couldies® the employer’s
objective in a less discriminatory way;

The maintenance of good industrial relations;
* Occupational health and safety requirements;
» Efficient business practice;
* The interests of other employees;
» Customer preferences;
* Public policy;
« Cost??
Generally, a condition or requirement will be calesed reasonable if:

* It was imposed to perform a particular activity @egary to the employer’'s

business;
» It operates effectively and with efficacy;

* The cost of not imposing the discriminatory regonesmt or of substituting

another requirement is excessive; and

« Itis appropriate and adapted to the performandhefelevant activity’

°The Sex Discrimination Act s. 7B provides the factors as including: (a) the nature and extent of the
disadvantage resulting from the imposition, or proposed imposition, of the condition, requirement or
practice; (b) the feasibility of overcoming or mitigating the disadvantage; and (c) whether the
disadvantage is proportionate to the result sought by the person who imposes, or proposes to impose, the
condition, requirement or practice.

19see Chapter 5.2.3(d) HREOC- DDA

llChapter 2: The Age Discrimination Act HREOC at 6.

12 state of Victoria v Schou (No 2) (2004) 8 VR 120; Gardiner v Stte of New South Wales [2004] NSWADTAP 1
(2004) EOC [93314]; Bonella v Wollongong City Council [2002] NSWADTAP 26; (2002) EOC [93244].



The discrimination described above is only unlawifiadler Australian law if it occurs in
specific circumstances prescribed under the retesats, and does not fall within a
prescribed exception. Under the Federal law, disoation is unlawful if it occurs the
context of employment and related matters; edusatiocess to premises; provision of
goods, services and facilities; provision of accardation; disposal of land; and, the

administration of Commonwealth laws and prografns.

3. Are there provisions that impose maximum or minimum age

requirements on employee hiring?

In each State or Territory there are laws in pl&e limit the employment of children
or minors. TheWorkplace Relations Act 199€th) provides that employer under the
federal system will still be covered by State anetrifory laws relating to child
labour!® and federal awards or agreements are taken tatepsubject to such laws.
This has allowed some States to introduce proteétioemployees under the age of 18
that might be unavailable to adults in the fedssatem. For example, tHadustrial
Relations (Child Employment) Act 20@BISW) provides that a minor cannot be
employed on conditions below State award condit{éms minor can also bring an
unfair dismissal claim in NSW, even if employed anbusiness with less than 100
employees. Queensland has similar |&&Vestern Australia has also moved to
introduce such legislatioh.

The Child Employment Act 200/ic) provides that nobody under the age of 15 may
be employed without a permit, other than in a fgrhilsines$® Certain conditions are
imposed, including limitations on hours of work.€era are also prohibitions on the
employment of children in particular industriesdlswas door to door selling), or during
school houré! Similar provisions can be found in Western Augrd and the ACT>

13 Waters v Public Transport Corporation (1991) 173 CLR 349 at 378 and Secretary, Department of Foreign
Affairsv Styles (1989) 23 FCR 251.

“ADA .17

155 16(3)(e)

165 17(2)(d); Workplace Relations Regulations 2006 Ch 2 reg 1.6(1)

17 See Child Employment Principles Case 2007

18 Child Employment Act 2006 (Qld) Pts 2A, 2B.

19See Industrial and Related Legislation Amendment Bill 2007 Pt 4.

20 child Employment Act 2003 (Vic) s.

2L child Employment Act 2003 (Vic) s.

22 children and Community Services Act 2007 (WA) s. 190, 191.

% Children and Yong People Act 2008CT) s. 795-797.



In South Australia, there is no minimum age of ewgpient. Although thé&air Work
Act 1994 (SA) contains provisions designed to protect alplkayees, many are not
targeted at the special needs of employees uneeadb of 18* SafeWork SA, the
body responsible for administering industrial nelas law in South Australia, is
currently considering child employment legislatid®uch legislation would focus on
protecting children from exploitation and harm suzh work at a too early age,
inappropriate hours, or where the nature of thekwnakes such work undesirafife.
Currently, section 78 of thEducation Act 1972rohibits employment of school age
children during school hours. Similar provisionswédeen enacted in Tasmafiand

Queensland’

In the Northern Territory, no person, whether hesbe be a parent of the child is
allowed to employ a school age child either dusiegool hours, or at any time of the
day or night which would render the child unfitattend schod®® In addition, theCare

and Protection of Children At 200fposes a minimum employment age of15.
4. Is there a minimum or maximum age for entering pen®n funds systems?

Seniors have access to the Age Pension when theap #he age of 65. There is no

maximum age requiremertt.

5. Has Australia got collective regulations or statutoy provisions, which
give certain protections or certain allowances uporthe attainment of a certain

age?

Generally no, but see question 6 on youth wages.

%43, 98A gives the Commission the power to make awards relating to child labour determining that children
should not be employed in particular categories of work or in an industry, impose special limitations on
hours of employment of children, provide for special rest periods for children, provide for the supervision
of children who work, make any other provision relating to the employment of Children abs the
Commission thinks fit...the Commission may, in making an award under this section, make a
determination that only relates to children of a specified age or ages.

25 http://www.safework.sa.gov.au/show page.jsp?id=7477

28 Education Act 1994 (TAS) s 82.

27 child Employment Act 2006 (QLD) ss. 10, 11.

2 Education Act 1979 (NT) s. 30.

#5.203

%0 http://www.centrelink.gov.au/internet/internet.nsf/payments/age _eligible.htm




6. Does the computation of wages depend on the ageloé employee?

In most cases, federal system employees undergdefa2l or subject to a training
arrangement will be covered by a pay scale accgréinan award® A common

arrangement is for 16 year olds to get 50% of #levant adult wage, 17 years old to
get 60% and so on. As for trainees, their ratesiran@any instances determined in

accordance with the National Training Wage Awar@8@0

Section 222 of the Commonweakkorkplace Relations Act 199¢Cth) requires the
Australian Fair Pay Commission to apply and consatgi-discrimination principles

set out in thédge Discrimination Act 2004.

Each State or Territory imposes minimum wage reguoéants that are dependent on the
age of the employee. In South Australia, the mummwvage for children 17 years and
under is the same, and then increases incremeettly year until 21 yeat$at which
point any increase in wages is dependent on nidré. Commonwealth and State and
Territory anti-discrimination laws contain an extiep for discrimination that occurs in
the context of applying youth wag&sYouth wages are an important and well-
established part of Australian industrial law amdlde young people to be competitive

in the job market.

Conclusion- the limits of the law

It important to note that the mechanisms in placddal with discrimination, including
legal remedies, will be limited by the underlyinggative stereotypes about older

workers. Age discrimination and its legal recourdeshot exist in a vacuum, but in the

3stewa rt, A. Stewart’s Guide to Employment Law , Federation Press (2008), 182
32 http://www.safework.sa.gov.au/show page.jsp?id=5116
33NSW s. 49ZYT, 49ZYU; VIC s. 26, QLD s. 33; SA s. 85F; TAS s. 36; ACT s. 57B.




context of an ageist society. Negative stereotyjpeginue to permeate our society and

present a barrier for older workers in obtainind agtaining employmerit.
Hidden Discrimination

One difficulty of regulating age discrimination igdentifying the unlawful
discriminatory behaviour when is cloaked in ternidasful discrimination. This is
partly a product of the ageist-values society we in.

Consider Jonathon Hunyor’s analysis of racial disicration. He argues that the Race
Discrimination Act does not necessarily protectgdedrom racial discrimination in the
context of employment, but rather, in some caseskes the problem ‘invisiblé®
Discrimination on the basis of race has not disapmk but has been cloaked in
language of discrimination based on other persafaracteristics perceived as
undesirable, such as being softly-spoieithe perception of such a trait may be the
result of subconscious racial stereotyping and ttows discrimination, but is
acceptable because it has been argued on grounmdsritfrather than the individual’s
ethnicity. The same may occur with age-based dscation. Employers can set out
criteria which can be legitimately used for emplsyto find a suitable employee, but
can also mask ageist biases. One Victorian studgdidhat even though it was illegal
to advertise age preferences for jobs, some adeeanénts ‘still provide[d] numerous
clear messages about the preferred age range thrthey use of “age specific
descriptors” such as “young environmetit”.

Individual Complaints Based

While the precise complaints-process varies betv&tates and Territories, it remains a
common feature that individuals must take respalitgidor making the complaint.

Reporting discrimination at the initial stages regsi that the complainant know about
his or her rights and options. Victims of discritiion are often members of a minority

and may feel disempowered to begin with, which xacerbated by their negative

34 Easteal, Ceung and Priest “Too Many Candles on the Birthday Cake: Age discrimination, Work and the Law”
in Vol 7 No 1 QUITUJ at 95.

= Hunyor, J. ‘Skin Deep: Proof and Inferences of Racial Discrimination in Employment’ in Sydney Law Review 24
(2003)

% Ibid.

37Bennington, L. ‘Age Discrimination: Converging Evidence from Four Australian Studies’ (2001) 13 Employee
Responsibilities and Rights Journal 125.



experiencé€® It may be difficult for a victim of discriminationo define what has

happened to them as discrimination. Given the tecyléor employers to mask age-
discriminatory language in terms of other more ptalgle language (as described
above), it can be difficult for a victim to clearlgefine the grounds of the

discriminatory treatment’

Low Reporting

Reporting statistics show that there have beetivelg few successful complaints. For
example, in 2007-2008, HREOC received just 126 damiz relating to age
discrimination. This compares with 376 complaineceived relating to racial
discrimination, 438 received relating to sex distnation and 988 received relating to
disability discrimination for the same financialay8® Of 126 age discrimination

complaints, 114 were conciliated under &ge Discrimination Act

Problem of Proof

Difficulty establishing that conduct was discrimiogy may contribute to the low
reporting statistics and the relatively low freqcies of conciliations and hearings.
Although theAge Discrimination Achas been in place for approximately four years, it
has yet to feature in a case in a higher court.

It can also be difficult to connect an employer'shlaviour with a ground of
discrimination. This is especially difficult givehat an employer is unlikely to openly
tell an employee or an applicant that he or shbeisg treated in a particular way

because of his or her age:

“Decision made in the secrecy of boardrooms orhie minds of employers will rarely,
if ever...find expression to the employee in diyediscriminating terms. Still less will
they be exposed to the potentially corroborative @fya withess, especially as the most
likely witnesses, fellow employees, may well esitethe fear of losing their jobs at the

hands of the same employéf.”

3 bid

3 Easteal, Ceung and Priest “Too Many Candles on the Birthday Cake: Age discrimination, Work and the Law”
in Vol 7 No 1 QUITL)J at 98

40 1pid

“1 Australian Human Rights and Equal Opportunity Commission 2007-2008 Annual Report p 63.
2 Bennett v Everitt (1988) EOC 92-244, 77, 271 (Einfield J).



The nexus between behaviour and ground is evenehata establish in age

discrimination cases:

“With age discrimination unless a direct commentnide connecting the alleged
unfavourable treatment to the complainant’s age] #rere is some evidence that this
comment was made, it is difficult to show a causainection between age and the
unfavourable treatment’®

Even though our legislation reflects a negativestaowards age discrimination, it is
predicted that without significant education of doyers over a lengthy period of time,

discrimination will continue.

“3 Easteal, Ceung and Priest “Too Many Candles on the Birthday Cake: Age discrimination, Work and the Law”
in Vol 7 No 1 QUITLJJ at 101



