UNITED STATES RESPONSE TO THE 2008

INTERNATIONAL ASSOCIATION OF JUDGES

FIRST STUDY COMMISSION QUESTIONNAIRE

The relationship between the executive and thejaidi in a democratic
society; the question is - who should be the nnaste

The independence of the judiciary and the balahpewer between the three
powers of a democratic state: the legislaturegitezutive and the judiciary, are
core elements of the work of the First Study Corsiois

The central role of the legislature will not betpafrour consideration this year. In
the past the First Study Commission has studiedragtopics where the
relationship between the executive and the judidias been an element of the
analysis. This year this relationship will be tdemtre of our investigation.

An examination from this viewpoint may make possigpéneral conclusions on the
mutual influence of these two branches of the pewéthe state and we hope will
throw light on the question of the balance of p@anarMember States and this
specific aspect of the independence of the judiciar

For the purpose of this questionnaire we ask eveyo

()  to exclude from their consideration the positmf the “constitutional
court” (if one is part of the judicial system irethcountry) can be
regarded as part of the judicial system; and

(i)  to exclude the head of state in their courfry opposed to the head of
government) from consideration as a part of theatkee, unless the
head of state exercises power or “influence.”itHexr might be
exercised, then it should be noted.

(i)  “Influence” may be exercised or not; we thithat if it might be
exercised, it should be noted.



l. Preliminary statement:

The introductory comments to the 2008 First Studyn@ission
Questionnaire focuses on the relationship betwleemxecutive and judicial
branches in a democratic society and providestigatentral role of the legislature
will not be part of our consideration this yeamelUnited States Constitution,
adopted in 1789, however, established a fundamstitadtural relationship
between the executive, legislative and judiciahiblees of the federal government
which requires some reference to the role of theslative branch in response to the
twenty-five questions posed below. Those referemak be limited, but where
included are helpful to provide context.

Question 1: Is the principle of independence of the judicienghrined
in the constitution or a comparable legal sourcgour
country?

Although the United State Constitution does ngiregsly provide that the
federal judiciary is “independent,” the independentthe judiciary is ensured by
constitutional guarantees that judges are appoiotdde, that their salaries cannot
be diminished, and that they cannot be removed bffite for unpopular
decisions.

Question 2: Is the principle of balance of powers enshrinethe
constitution or a comparable legal source in yawntry?

The separation and balance of legislative, exeewnd judicial powers is
expressly provided for in Articles I, Il and Il ¢fie United States Constitution.

Question 3: Is there any influence of the executive on sedecind
the first appointment of judges? If yes: descitbe

Yes. This process well illustrates the balancpafer between the
executive and legislative branches contained inGanstitution. The President of
the United States nominates candidates for appeinitto vacancies on each of the
three levels of the federal judiciary, the nine rhemSupreme Court of the United
States, the circuit courts of appeal and the distourts. Before they may take
office, however, each judicial nominee must be rordd by the upper house of



Congress, the United States Senate. Additionde/number of judgeships
available in each particular district or circuitdistermined jointly by the legislative
and executive branches in consultation with thécjatlbranch. Currently there are
less than one thousand active Article 11l fedenalgeships in the United States.

Question 4: Is there any influence of the executive on themmtion
of judges? If yes describe it.

Although it is not common, there are occasiong@arfunities for promotion
of a judge from a lower to a higher federal codithen this occurs, the same
process described in response to Question 3 mAet.

Question 5: Is there any influence of the executive on thed®n, or
appointment or dismissal of presidents of couftyes:
describe it.

The only circumstance in which this occurs is wharacancy exists in the
position of the Chief Justice of the United St&epreme Court. In such a
situation, the President nominates a candidat€lfoef Justice and the United
States Senate must confirm the nomination. Otlservipresidents”of a court of
appeals or a district court, which we call “Chiatiges” succeed to those positions
generally for terms of seven years based upon sniand in accord with statutes
passed by Congress and signed into law by thedersi

Question 6: Is there any influence of the executive on thé&itistion
of cases/assignment of judges to certain caseg/sif
describe it.

No. The assignment of cases is controlled entlglthe judiciary.
Congress may, however, from time to time estalsgdtialized tribunals such as
the Foreign Intelligence Surveillance Court (FIS#®)handle a limited number of
specialized cases. When this occurs, the judgesisted to such a tribunal will
similarly be nominated by the President and cordarhy the Senate.

Question 7: Is there any influence of the executive on thaedfar of
judges to other courts? If yes: describe it.



As described above, this would only occur whenadg¢ on a lower court is
nominated for elevation to fill a vacancy on a l@ghourt within the three tiers of
the federal judiciary.

Question 8: Is there any influence of the executive on theieation
of the office of judges? If yes: describe it.

Not directly. Although a President could publigatall for the removal of a
federal judge from office, the only mechanism fempoval of a federal judge from
office is thru the impeachment process providedrfdkrticle | of the Constitution.
This involves the vote of a Bill of Impeachmentdynajority of the members of
the lower house of the United States CongressHithese of Representatives) and
conviction at a trial before the upper house (teraie). The impeachment process
Is rarely invoked. Only five federal judges weremowed by the impeachment
process in the last century, after having beenipusly charged with or convicted
of commission of a felony offense.

Question 9: Is there any influence of the executive on theidigmary
procedure against judges? If yes: describe it.
No.
Question 10: Is there any influence of the executive on theahi
training of judges? If yes: describe it.
No.
Question 11: Is there any influence of the executive on theenvice
training of judges? If yes: describe it.
No.
Question 12: Is there any influence of the executive on tharsad of

judges? If yes: describe it.



Yes. Salaries of judges can only be increase@dpglhtion passed by
the United States Congress and signed into laa®d¥tesident. Thus, a President
could veto such legislation. More commonly, thedftent will publically support
legislation to raise salaries of judges. The gsathallenge to securing salary
increases for federal judges in the United Stagsswith persuading Congress to
authorize such legislation.

Question 13: Is there any influence of the executive in degjdbm:
(a) the overall budget of the judiciary; and/or

(b) how the funds designated for the judiciarytare
be spent? Is yes (in either (a) or (b)), desatibe

The federal judiciary formulates its own budgetwadly which the
President submits to Congress as part of the bddg#tie United States
Government. The power to legislate an annual éudgwever, rests with
Congress and any budget they authorize must alsghed by the President before
it becomes effective. How the funds designatedHernudiciary are to be spent is
determined by the judiciary.

Question 14: Is there any influence of the executive on thed&n
and appointment of clerks of the court? If yes:
describe it.

No. The selection of clerks of court and all otbeurt personnel is
strictly within the control of the federal judiciar

Question 15: Is there any influence of the executive on thecatiee on
the composition of the Council of the judiciaryaor
similar body (if such a body exists)? If yes: dédseit.

The national governance of the federal judiciargddressed by the
Judicial Conference of the United States whiclommgrised of the Chief Judge of
each of the thirteen circuit courts of appeal ane district judge elected by the



judges within each circuit, and presided over l&y@ief Justice of the United
States. Similarly, within each circuit, a circutlicial council is presided over by
the Chief Judge of that circuit and equal numbaerir@iuit and district judges as
provided by statute. Each of the 94 federal distourts is presided over by a
Chief District Judge who supervises local govereassues with the majority vote
of the judges of that district. The only influerafehe executive in the entire court
governance process is to the extent the Presidemnates the Chief Justice of the
United States Supreme Court.

Question 16: Is there any other influence of the executivelmnwork
of the Council of the judiciary or similar body gtich a
body exists)? If yes: describe it.

No.

Question 17: What influences (if any) does the judiciary hawnetloe
executive power of central/local government? In
particular:

(a) does the judiciary have any power to contrel th
exercise of executive power (by virtue of ordest the
court can make on the application of parties tocthart)
and

(b) what power(if any), does the court have to sgerthe
appointment of members of the executive?

The federal judiciary has no authority to overdeedppointment of
members of the executive. The federal judiciaryjnasdiction to consider cases
arising under the Constitution and laws of the &bhiStates as provided for in
Article IlI of the Constitution. As a result, wham action of the executive is
challenged as violating the Constitution or lawshef United States, the federal
courts have jurisdiction to consider it, and whagperopriate may overrule the
action of the executive. This authority of judigi@view extends also to acts of
Congress as was made explicit in the 1803 decdditime United States Supreme
Court in_Marbury v. MadisonThis process should be distinguished from the
judicial power of the various state courts to addractions by the executive




branches of each of the 50 States of the Uniteg@$Stehich derive from the
Constitutions and laws of each State, and whichpaowvided for under the system
of federalism contained in the United States Cturistin.

Question 18: What power does the judiciary have over otheripubl
bodies (e.g. the police, or other quasi - goverriaien
powers) in your country?

See response to Question 17.

Question 19: Who fulfils the task of prosecution in your cowymr

Federal prosecutions for violation of the lawsha tUnited States are
conducted by the executive branch Departmentstfciuthrough the Offices of
the United States Attorney present in each of théefleral districts. State and
local prosecutions for violations of State and ldaas are similarly conducted by
the Office of the State Attorney General whichséxa each of the 50 States and by
local District Attorney’s offices.

Question 20: Is there a common career of public prosecutors and
judges?

No. The background of federal judges is quite idige It is not
uncommon for federal judges to have had experiaa@public prosecutor or
defender, just as most have had experience intpris practice or on the state
bench prior to their appointment to the federaldben

Question 21. Can judges be appointed as public prosecutorsiaad
versa?

As indicated in response to Question 20, qualiiretlvidual from all
sectors of the legal profession, including puplosecutors may be appointed to
the bench. Service as a federal judge is, howewassidered to be a position of
significant prestige and it would be rare for agado leave the bench to undertake
the role of a public prosecutor. It is not unheafichowever. In 1945, Robert H.



Jackson, Associate Justice of the United StateseewgCourt, took an 18 month
leave from the Court to serve as Chief United Std®eosecutor at the Nuremberg
International Military Tribunal. Additionally, Mitael Mukasey, the current
Attorney General of the United States, is a fortieited States district judge who
had retired to private law practice in New Yorkagorio his appointment as
Attorney General.

Question 22: Is there an influence of the executive on the
appointment/promotion of public prosecutors?

Yes. The President nominates the Attorney Geméithle United
States and other high level official within the Begment of Justice as well as the
United States Attorneys for each of the 94 fedeistlicts. While each of them is
an official within the executive branch, their apgments must be confirmed by
the United States Senate just as is the case adtrdl judges. The many other
prosecutors within the Department of Justice aveydver, appointed by the
Attorney General of the United States.

Question 23: Is there a possible influence of the executivéhencases
public prosecutors are in charge of?

Certainly. Prosecution for violation of the lawfstioe United States is
at the discretion and under the direction of thecekive branch of government.
Naturally, the President is not involved in the daylay operation of public
prosecutions. However, the Attorney General ofUhded States as the head of
the Department of Justice, is a member of the &eass Cabinet and they jointly
participate in establishing general guidelinesciiminal prosecution.

Question 24: Which problems (if any) do you see in the reladiup
between the executive and the judiciary in youmto®

Our Constitution contemplates, and 220 years abtyisllustrates that
there is an inevitable tension between the judicerd the more political executive
and legislative branches. The executive andlkgis branches by design respond
to the will of the people through the democratiocqass, whereas the judiciary is
charged with applying the Constitution and lawshaf country. This is precisely



why an independent judiciary is so fundamentallpanant to the viability of the
rule of law in a democracy. Hence, judges shoxjeet to hear public criticism of
judicial decisions from time to time by membergslod executive and legislative
branches, as well as the public and the media. "ids common current example
of this would be public criticism by the executivesome judicial decisions as
being “activist.” Such comments/criticisms are patticularly alarming to judges
so long as they do not elevate to actual threamagthe independence of the
judiciary, most notably through the threat of imgeaent.

The most serious current problem faced by the &glediciary in its
relationship with the executive and legislativernmtaes is the inability we have
experienced in recent years to secure a meanimgitdase in judicial salaries. The
challenge in this area relates more to the lackilbon the part of Congress to
authorize a salary increase more than with thewgxecbranch which has been far
more supportive. This is an issue which over toze have an inimical influence
on the independence of the judiciary in the Uni¢ates.

Question 25: Are there concrete projects to change elemerntsein
relations between the executive and the judicidiyf?at
would this change mean?

No.



