FIRST STUDY COMMISSION - JUDICIAL ADMINISTRATION AND STATUS OF THE JUDICIARY

The role and function of the High Council of Justar analogous bodies in the
organisation and management of the national judsgistem

Answers by the Lithuanian Association of Judges

1. Constitution/Composition

1.11sthereSuperior Council of the Judiciary or an analogous body, or bodies, in your Judicial
System? (Please state title)

Article 112 of the Constitution of the Republiclothuania states that a special institution of
judges provided by law shall submit recommendatiortbe President concerning the appointment of
judges, as well as their promotion, transferencéjgmissal from office.

Such an institution was established by the LawConrts (adopted on 1994) and is called
Judicial Council. The composition and competencehig body was changed significantly by
adopting a new Law on Courts, which will come ifboce on ' of May 2002. Thus mainly the
provisions on the new Law on Courts (further intéisd — new LOC) will be dealt with onwards. The
provisions of Law on Courts, effectual untit &f May 2002 (further in the text — LOC) will bealt
with only where in our opinion the comparison wohklpurposive.

1.2 Giveabrief summary of theroleor function of such body or bodies.

According to Article 119 of the new LOC, the JudicCouncil is the executive self-government
institution of courts. As it was mentioned aboves main constitutional function of Judicial Council
is to submit recommendations to the President@fState concerning the appointment of judges, as
well as their promotion, transference, or dismissah office. However, this function is the maimitb
not sole function of the Judicial Council. Accorglito the Article 120 of the new LOC, the functions
of Judicial Council are as follows:

1) to elect the vice-president and secretary of tlkcial Council;

2) to approve the Regulations of the Judicial Council;

3) to submit recommendations to the President of ttatéeSconcerning the appointment of

judges, as well as their promotion, transferencejsmissal from office;

4) to submit recommendations to the President of theeSoncerning the appointment as well
as dismissal of chairpersons, deputy chairpersodsiavision chairpersons of courts;

5) to submit recommendations to the President of tiadeSoncerning the determination or
change of the number of judges in courts;

6) to compose the Examination Commission for the aatds to judges, to appoint the
president of the commission, to consider and agptbe regulations of the commission and
the exam programmes.

7) to approve the order of registration of persorthédist of candidates to the local court judges
as well as the order of registration to the lisfjuolges seeking the promotion;

8) to compose the Selection Commission of judges disaseother permanent and temporary
commissions and approve their regulations;

9) to appoint the members and the president of the miesion of Judicial Ethics and
Discipline;

10)to appoint the members of the Court of Honour efgés;

11)to approve the regulations of the Court of Honafukudges;

12)to approve the regulations and to decide otherarsatelated to the administration of courts;
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13)to approve the standard structures and list oftiposi in local, regional and regional
administrative courts as well as description otspasitions;

14)to decide and approve proposals on the projedtsvestment programs of courts, as well as
projects of budgets of local, regional and regi@hhinistrative courts, to submit the projects
to the Government;

15)to control the activity on National Administratioh Courts, to hear its working reports;
16)to convene the General Meeting of Judges when sangs

17)to collaborate with other institutions and orgatas on matters of self-government,
administration and activity of courts;

18)to solve other matters assigned to the JudiciahCibby laws.
1.3Who are members of the body? (Number, composition and qualifications of the members).

The composition of Judicial Council has changesstimes starting from the adoption of the
LOC in 1994. At first, it was composed of 9 membeat of them judges (the chairperson and
division chairpersons of the Supreme Court of Lathia and the chairperson of the Court of Appeal
of Lithuaniaex officioas well as 5 judges selected by the General Meefidgdges for the term of 5
years). On April 1998, this provision of LOC wasaoged by the new provision, stating that the
Judicial Council consists of 14 judges: 5 of theleced by the General Meeting of Judges, 1 —
elected by the Lithuanian Association of Judgesidges appointed by the President of the State, 2
judges appointed by the Minister of Justier officio: the chairperson and division chairpersons of
the Supreme Court of Lithuania and the chairpemsiothe Court of Appeal of Lithuania. This
composition of the Judicial Council remains todaytjl the new LOC will come into force.

Article 119 of the new LOC states that the Judi€alincil shall consist of 24 members, 18 of
them shall be judges, others — representativesgidlative and executive. 15 members (all judges)
shall be elected. 9 persons (3 judges and 6 stiateals) shall become the members of the Judicial
Councilex officio.

1.4. How isthe body constituted and what arethe proceduresfor the appointment of members?

According to the new LOQGx officiomembers of the Judicial Council shall be:

1) Chairperson of the Supreme Court of Lithuania, ideason of the Court of Appeal of
Lithuania and Chairperson of the Supreme (Vyriais)aAdministrative Court of
Lithuania;

2) One representative delegated by the Presidene@tite, one representative delegated by
the Chairperson of the Seimas (parliament), chesgre or deputy chairperson of the
Committee on Legal Affairs of Seimas, chairpersandeputy chairperson of the
Committee on Budget and Finance of Seimas, Ministevice minister of Justice, and
Minister or Vice minister of Finances.

15 members of the Judicial Council (as it was noeretidl above — all judges) shall be elected for
the term of 4 years. 1 member shall be electetiéytost numerous non-governmental organisations
of judges (at present there is the only such omgdioin - the Lithuanian Association of Judges), 14
others — by the General Meeting of Judges.

The following representative criteria are deterrdifie the candidates, elected by the General
Meeting of Judges: one candidate from the Suprem@t®@f Lithuania, one - from the Court of
Appeal of Lithuania, one — from the Supreme Admmaitive Court, 5 candidates from regional
courts (one from every of 5 regional courts of Lahia), 5 judges of local courts (each one from a
different region), one — from all regional admiragive courts.



The candidates shall be nominated by the correspgmakstitution and appointed by the General
Meeting of Judges for the term of 4 years. The ichatd may not be appointed to the Judicial Council
more than 2 times successively.

There is also a provision in a new LOC stating thgidge, if he/she has less than 5 years of
judicial practise, or if disciplinary measures wexer applied to him/her, may not be nominated as a
candidate to the Judicial Council.

The chairperson of the Supreme Court of Lithuah&all$e the president of the Judicial Council
ex officio.

1.5. Isthereamajority of Judgeson the body?
Yes. Under the new LOC 18 of 24 (3/4) members dfclal Council shall be judges.

1.6 Are any of the members of the body elected by Judges and if so how many? What is the
period of office of a member of the body and under what conditions does the term of office
cometo an end? May a member be removed from office against hiswill and if so under what
circumstances?

As it was already described above, judges shait @& members of the Judicial Council. The
term of tenure for the members of the Judicial @iuvith the exception of membeex officio)
shall be 4 years and not more than 2 cadenciegssively.

No specific grounds for the removal of memberduaficial Council are foreseen in LOC, or
in the new LOC. In addition for the expiration efn of the membership, the grounds for removal are
the same as for judges, as at present all the nmrerobdudicial Council must be judges.

The same system will remain under the new LOC:gtlmeinds for removal for the elected
members of Judicial Council would be the expiratdderm of membership or loosing of the status
of a judge. For thex officiomembers the ground for removal would be loosinthefcorresponding
position.

1.7. To what extent is there a de facto influence on the work of the body by the Executive
(Government) or the Legidature, with particular regard to its composition, its judicial
functions and non-judicial responsibilities.

The influence on the work of Judicial Council by thxecutive was not significant, as during
the current procedure the Executive (the Ministelustice and the President) has only had the right
to appoint 4 members of the Judicial Council (framong 14). Moreover, all those candidates had to
be judges. However the Executive could not reallijyence the work of that body. On the other hand,
the competence of the Judicial Council was not wMany functions under previous LOC were
given to the Ministry of Justice.

The Constitutional Court of Lithuania has declaoedtain provisions of the former LOC
unconstitutional on December 21, 1999, becausenpfaper influence of the Executive into the
activity of courts. It has to be said however ttitse provisions were not related to the activity o
Judicial Council, and were connected to the fumstiof Ministry of Justice, determined by LOC.

The aforementioned Ruling of the Constitutional @€dwas resulted into drafting the new
LOC, under which certain functions, previously tadrout by the Ministry of Justice (regarding
appointment, dismissal, disciplinary responsibitifjudges, etc.), are given to the Judicial Colnci
However, as it was mentioned above, the new LOCawihe into force only on®lof May 2002.
Thus ade factoinfluence on the activities of the Judicial Couigi the Executive today is hardly
prognosticated.

2. Responsibilities of the Superior Council or the analogous body



(If the Superior Council or the analogous body doeshave responsibility in a particular field
referred to below, please indicate, by referenci’saname only, the authority, which has
responsibility.)

2.1. Isthe Supreme Court subordinateto the Superior Council of thejudiciary? If yes, describe
in what respect.

No, as it could be seen from the list of functiohghe Judicial Council, the Supreme Court is
not subordinate to it in any respect. It has tonb&eced that the status of the Supreme Court of
Lithuania is quite autonomous in respect to othstitutions, including The Supreme Administrative
court, the Court of Appeal and other courts. Eves advisory function of the Judicial Council
according to LOC is not applicable in respect gd@ptment of judges of the Supreme Court (in this
case the recommendation (what is not binding) & Rhesident of the State is submitted by the
Chairperson of the Supreme Court).

2.2. In so far as the role of the Superior Council or analogous body involves a sharing of
judicial power with non-judicial persons or representatives, does the functioning of the
Council/body conflict with a strict separation of powers between the judiciary and other state
powers, the Executive and L egislative.

Participation of the members of Executive and Uagjige in the work of Judicial Council is a
new trend in Lithuania — as it was mentioned abgvier to the new LOC all members of Judicial
Council had to be judges. The compromise was nradage to avoid the opinion that this institution
is clubby, bearing in mind the expansion of powarthe Judicial Council. The problem may arise,
however, bearing in mind the provision of Consttint stating that recommendations to the President
concerning the appointment of judges, as well ag fhromotion, transference, or dismissal from
office, shall be submitted by the special instaotof judges as according to the new LOC the
Judicial Council can hardly be recognizegaselyjudicial institution.

Despite that, the contradiction to the principles@paration of powers may hardly be seen in
the functioning of the Judicial Council, as noniia representatives compose only % of this
institution, thus their function may be seen asyasonsultative. On the other hand, functionshef t
Judicial Council do not expatiate to the sphertin€tioning of the Executive.

2.3 Does the Council/body have responsibility for the nomination or appointment of a judge?
If yes, give a brief description.

Yes, it does. According to the new LOC, the JwadicCouncil shall have quite a wide
responsibility in the appointment of judges, intjgadar:

1) to nominate 3 candidates (from 7) to the ExationaCommission for the candidates to
judges, to approve the composition of the Commiggim appoint the president of the Commission,
to consider and approve the regulations of the Cission;

2) to consider and approve the examination progresiior the candidates to judges;

3) to hear appeals on the decisions of the Examnim&ommission (decision of the Judicial
Council is final);

4) to approve the Order of registration of perstnthe list of candidates to the local court
judges.

5) to submit recommendations to the President @fState concerning the appointment of
judges (with the exception of judges of the Supréluoart).

2.4 Does the Council/body have responsibility for the promotion of judges? If yes, give a brief
description.



Yes, it does. One of the functions of Judicial @@lis to approve the Order of registration of
judges to the list of judges seeking the promotisnwell as to submit recommendations to the
President of the State concerning the promotigndiges.

2.5 Doesthe Council/body have responsibility in the appointment of Presidents of Courts? I f
yes, give a brief description.

Yes, it does. The Judicial Council shall submitoramendations to the President of the State
concerning the appointment as well as dismissahafrpersons, deputy chairpersons and division
chairpersons of courts (with the exception of thpr®me Court of Lithuania).

2.6 Does it haveresponsibility for organising thetraining or continuing education of judges? I f
yes, give a brief description.

Yes, it does. According to Article 93 of the new COthe Judicial Council in cooperation
with the Ministry of Justice shall organise theigi@a training, prepare teaching and methodical
materials for the training. The Judicial Counciblalso approbate the judicial training programmes
rules of examination, annual training schedulestandtables, sorts, scope and funding of training.

2.7 Does the Council/body have responsibility for the initiation or conduct of a disciplinary
procedure against ajudge? If yes, givea brief description.

Yes, it does. Judicial Council shall have a righinitiate the disciplinary action against a
judge. Moreover, the consent of Judicial Councdlishe compulsory if a disciplinary action is
instituted against a member of Judicial Council.

It is also important that the Judicial Council lslapoint all members of the Commission of
Judicial Ethics and Discipline and Court of Honotidudges.

The Court of Honour of Judges shall have to natigyJudicial Council about all the decisions
made.

2.8 Does such Council/body have responsibility in the evaluation of thework of ajudge? If yes,
giveabrief description.

Unfortunately, this is not clear yet. Possiblyptingh the work of the permanent Commission
within the Judicial Council it could be done in theture. Maintenance of statistical reports on the
work of judges fall under the competence of Natidxdministration of Courts, which is subordinate
to the Judicial Council.

2.9 Doesit haveresponsibility for thedrafting or preparation of the budget of thejudiciary? (If
yes, describe).

According to the provisions of the new LOC, eveoyrt (with the exception of the Supreme
Court, the Court of Appeal and the Supreme Admmaiste court) shall submit the proposal on its
budget to the Judicial Council for consideratiorfteA consideration and approval, the Judicial
Council shall submit the projects to the Government

The Supreme Court, the Court of Appeal and thee&up Administrative court shall submit
their budgets directly to the Government.

2.10 Doesit haveresponsibility concerning the allocation of resour ces (personnel and financial)
within the budget approved by Parliament or Government? If yes, give a brief description.



No. According to the new LOC, the material-teclhsupply within the approved accounts
shall be organised by the chairperson of court.|&niganising its material-technical supply, every
court shall be self-dependent.

The chairperson of court shall also have the msipdity concerning the allocation of
personnel recourses within the list of standardtijpos in courts, approved by the Judicial Council.
The requirement to follow the standard list of piosis shall not be applicable to the Supreme Court,
the Court of Appeal and the High administrativertou

Buildings and other property, given to the courssyecognized the property of a state.
However, it may not be taken without consent oflhdicial Council.

211 Are there any other significant responsibilities of the Council/body not already
mentioned? (e.g. the drafting of ajudicial code of ethics).

No, there are not.

3. Superior Council and (a) theindependence of thejudiciary and (b) its advantages and
disadvantages

(Note: In some countries the question whether Sap@wouncil should be created is the
subject of continuing debate. In this respect tkigeeience of judges associations of other
countries may be of interest. One of the key isswmsbe the independence of the judiciary).

3.1. If you have such a body, pleaselist, very briefly the advantages and disadvantages.

The mere existence of the Judicial Council in W#hia must be analysed within the
provisions of the Constitution and the doctrinerafependence of the judiciary, explicated in the
Rulings of the Constitutional Court of Lithuania.

As it was already mentioned, article 112 of then€litution of the Republic of Lithuania
states that a special institution of judges providy law shall submit recommendations to the
President concerning the appointment of judgesiedisas their promotion, transference, or dismissal
from office. Thus the existence of the Judicial @alis determined by the constitutional provision.

Moreover, the Constitutional Court of the Repulblid_ithuania has stressed that judges and
courts may not be sufficiently independent if timeldpendence of courts as the system of the
institutions of the judiciary is not ensured. Whelesuring the independence of judges and courss, it
of much importance to separate the activity of tofrom that of the executive. The activity of dsur
is not and may not be considered an area of adimatian ascribed to any institution of the execetiv
After the Ruling of the Constitutional Court of 2df December 1999, declaring unconstitutional
certain provisions of LOC, the question arose, winatitution must carry out the functions,
previously carried out by the Ministry of Justi8aring in mind the mere spirit of the rulings loé t
Constitutional Court, it has to be judicial institun. Thus those functions were given to the Jadlici
Council. It had to ensure the institutional indegemce and self-government of the judiciary, what, i
the wording of the Constitutional Court, is the mguiarantee of actual independence of the judiciary

The opponents may argue, that the existence afutieial Council may make the judiciary
in-crowd and uncontrolled. The practise of demacrstiates, however, shows the opposite. On the
other hand, involvement of certain officials of Exéve and Legislative into the composition of the
Judicial Council under the provisions of the newd.®@as somewhat a halfway decision.

3.2  If you do not have such a body:

(a) Isthecreation of such a body contemplated?



4.1

4.2

4.3

(b) How do you view the advantages and disadvantages of such a body?

Particularities/Criticisms

Are there some special features concerningstigerior Council or body in your country
which might be of special interest to others froncaanparative point of view? If yes,
describe.

No.

Are there particular fundamental problems concwyrihe role of the Council/body in your
country? If yes, describe.

No.

Are reforms of such a Council/body under discussion or proposed? If yes, describe
briefly.

The main reforms proposed in a new LOC are alrel@dgribed above. In summary, the main

reforms are: changes in the composition of theclaldCouncil, including as members certain
officials of the Legislative and Executive, as weatl expansion of powers of the Judicial Council,
transferring to it certain functions, previouslyrad out by the Ministry of Justice.

5.

5.1

Topics
What topics do you propose for next year's meetifipe Ist Study Commission?

Topics will be proposed later.

Virgilijus Valancius
President of Lithuanian Association of Judges



